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Are you feeling
charitable?

When taxpayers make a donation to
charity through the Gift Aid scheme,
the donation is treated as being
made net of basic rate tax, currently
22%. The charity can reclaim this
tax. If the donor is a higher rate
taxpayer, they may be able to claim
additional tax relief.

So, if a taxpayer decides to make
a donation of £78, the charity can
currently reclaim tax of £22. If you
are a higher rate taxpayer, you
may be entitled to a further £18
tax relief, making the net cost of
donating £60.

Gift Aid in 2008/09

The basic rate of tax is to be
reduced to 20% for 2008/09. One
of the consequences of this will be a
reduction in the amount of tax relief
a charity can reclaim on Gift Aid
donations.

So, if a taxpayer decides to make a
donation of £78 in 2008/09, the
charity will only be able to reclaim
£19.50. If you are a higher rate
taxpayer, you may be entitled to a
further £19.50 tax relief, making the
net cost of donating £58.50.

So for a taxpayer it may be
worthwhile making donations
before the end of the tax year to
maximise the value of the gift to the
charity.

Will you be ‘income shifting’?

You will no doubt remember the Arctic Systems case which has been much talked about. The case
involved a husband and wife who owned a company 50/50 and, broadly, took the profits out by
way of dividends. HMRC had attempted to tax the dividends solely on the husband, as he was
performing most of the work which generated the profits of Arctic Systems.

Following HMRC’s defeat in this
case last year, the government
announced in the Pre-Budget
Report that they would legislate
against similar situations which
they regard as ‘income shifting’.
Draft legislation has now been
published to prevent what the
government believe is a tax
advantage being gained through
income shifting.

This legislation will apply from 6
April 2008 to:

=Jcompany distributions, usually
dividends, and

<[ profits from a partnership.

It is broadly designed to address
similar situations to that found in
the Arctic Systems case, where
one spouse or civil partner
generates most of the business
profits but the other receives a
proportion of the profit and the
couple save tax into the bargain!

Rules catch more
situations

The proposed legislation is rather
wider than was anticipated as it
refers to an individual who shifts
income to another individual. In
order for a situation to be caught
by the legislation three other
conditions have to apply:

«[the individual who is shifting
income is party to an
arrangement or understanding,
or can control or influence
such an arrangement or
understanding

<[that individual forgoes income
(directly or indirectly), as it
has been shifted to the other
individual, and

<[the individual who is shifting
the income has the power
to control or influence the
amount of the income shifted.

If these conditions are met, the
individual who has shifted the
income will pay the tax and any
national insurance due on the
income shifted.

The legislation will not apply

to genuine commercial
arrangements or situations
where, even though income has
been shifted, there

is no tax

advantage

gained.
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The proposed rules are very
widely drafted and may catch
many owner-managed businesses
involving husbands, wives and
other family members, as well

as businesses run by non-family
members, leaving many with a
substantially higher tax bill.

We will keep you informed of any
further developments. However,

if you have any questions or
concerns in the meantime, please
do not hesitate to contact us.

Since this article was written the
Chancellor announced in his
first Budget that he will delay
for a year, subject to further
consultation, the proposed
legislation.
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Companies Act 2006 -
where are we now?

It was as far back as November 2006
when the new Companies Act 2006
(the Act) received Royal Assent. Early
in 2007 the government outlined a
timetable for the Act’s implementation
and at that time three key dates were
announced:

<11 October 2007
=06 April 2008
<11 October 2008.

In November 2007 the government made

a further announcement that the final
implementation date would be delayed until
October 2009 and a final timetable has since
been published.

A number of the new Act’s provisions will
however continue to be implemented with
effect from 1 October 2008. These include
the lifting of restrictions that mean private
companies cannot give financial assistance
for the purchase of their own shares
without going through a formal ‘whitewash'
procedure.

Broadly speaking the sections of the new
Act that deal with company formation and
particulars will now not come into force until
1 October 2009. The reason given is that
the necessary changes to the systems and
processes at Companies House may not be
completed in time.

What’s next?

The next key implementation date is 6

April 2008 when provisions relating to
company reports, accounts and audits will be
introduced. These provisions will generally
apply to accounting periods that begin on or
after 6 April 2008. At the time of going to
print proposals were also in place to increase
the financial thresholds which determine when
a company or group qualifies as small or
medium-sized and also for audit exemption.

The filing deadline for private company
accounts will be reduced from ten to nine
months and from seven to six months for
public companies. Again, at the time of going
to print, higher penalties for the late filing of
accounts are also proposed. The range of
penalties is expected to extend between £150
and £7,500 (currently £100 to £5,000).

The exemption from preparing consolidated
accounts for medium-sized groups will also
be lost for accounting periods beginning on
or after this date.

We will have more detail on these and other
changes in future editions.
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Is your company associated?

Over the last two years, it has become clear that HMRC are making
efforts to classify more companies as associated with others. The effect
of this is that the relevant company tax limits, such as the £300,000
small companies limit, are proportionately reduced by the number of
associated companies. This can mean that companies are dragged into

higher rates of corporation tax.

For example, William Ltd makes profits

of £100,000. The corporation tax

rate on these profits would be 20%,

a bill of £20,000. If William Ltd had
three associated companies, the small
companies profit limit available to William
Ltd is £75,000 (£300,000/4). This

would increase William Ltd’s tax bill to
£23,125. If the owners of William Ltd had
not realised that there were associated
companies, HMRC would look to collect
the additional tax for the last six years

if applicable, an additional bill of say
£18,000, plus interest and a possible
penalty. If the other three companies had
the same problem, this would create an
additional bill of over £70,000!

What makes a company
associated?

The importance of associated
companies is clear. A company is
associated with another company if one
of them has control of the other or if
both are under the control of the same
company or person(s). Companies
which are controlled by the same
individual or group of individuals

are thus included, as well as those
controlled by a parent company.

Control is very widely defined and
covers all forms of direct or indirect
control but, in particular, shares, votes
and rights in a winding up (including
loans) should be considered.

When you are deciding who controls
a company, the rights which a person
possesses (or is entitled to acquire) must

be taken into account, as well as the
rights of certain others which may be
attributed to that person. These ‘certain
others’ include:

=lla person’s spouse or civil partner,
parents and remoter forebears,
children and remoter issue, brothers
and sisters

=[a person’s business partners

«[the rights of certain trustees of a
settlement.

So, for example, if Bob and his wife
each own a company, these would be
associated for tax purposes even though
these businesses were not related.

Other things to bear in mind include:

=la company is counted even if it is an
associated company for only part of
an accounting period

«lworldwide associated companies are
included

<Ja company which has not carried
on a trade or business at any time
during that accounting period can be
ignored.

The rules are complex and wide-
ranging, so please talk to us if you have
any concerns.

This is a complicated area and in

the spring Budget the Chancellor
announced that he aims to simplify the
rules. From 1 April 2008 shares held by
business partners will not be attributed
unless a tax planning arrangement has
been put in place



Employment law changes ahead

A new Employment Bill will, if enacted, impose tougher penalties on employers.

The overall effect of the Employment Bill will be to strengthen and clarify key
aspects of employment law. The Bill had its first reading last December and
should receive Royal Assent by summer 2008. The legislation will probably not
be implemented until October 2008 at the earliest.

The proposed legislation would:

=[increase the fines paid by businesses not paying workers the National Minimum Wage and
for certain offences, make employers potentially subject to trial in the crown courts

=Imake changes to the employment tribunal system.

The Bill also contains provisions on dispute resolution. The Bill aims to repeal the current
complex statutory procedures which are a regulatory burden on employers. These are to
be replaced with a package of measures to encourage early and informal resolution. It
is proposed that these measures will not take effect until April 2009. We will keep you
informed of developments.

Surely acquiring new skills must be tax deductible?

Employees who want to further their careers may need to develop new skills by
means of some additional training. The tax treatment of these costs depends on how
they are paid for and how relevant they are to the job.

Do you pay for training for your employees?

If you do then these are tax deductible for your business. Generally your employees
are not taxed on the value of the training, providing it relates to their current role or
to some activity they may have to perform as part of their job.

What if employees pay for the training themselves?

The same does not apply in this case. Unfortunately an employee cannot claim

a tax relief for training costs unless the training was actually carried out in the
performance of their job, as opposed to preparing them to do the job. So it is highly
unlikely that an employee who pays training costs personally will obtain any tax
relief for the costs.

Salary sacrifice Pre-salary | Post salary
sacrifice £ | sacrifice £

An alternative would

be to agree with the Salary 20,000 18,500
employee, in advgnce Training costs paid 1,500 1,500
of them undertaking the

training, for the employer Employer's NI at 12.8% 1,891 1,699
to pay for the training Employee's NI at 11% 1,625 1,460
and the employee to -

reduce their salary to Employee’s tax saved - 330
compensate. Total employer cost 21,891 21,699

As you can see from the above comparison both the employer and employee are better
off after the salary sacrifice due to the tax and National Insurance (NI) savings.

It is vital that salary sacrifice arrangements are implemented correctly. Please contact us
if you would like to discuss this further.
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Claim your IHT
relief

Chancellor Alistair Darling announced
in the Pre-Budget Report a change to
the way in which the inheritance tax
(IHT) nil rate band of £300,000 can
be used for married couples and civil
partners.

Before the introduction of this change,
where an individual died and left some
or all of their property to their spouse
or civil partner, then that transfer was
exempt from IHT. However, on the
death of the second spouse or civil
partner, only one nil rate band was
available, meaning that a nil rate
band had been effectively wasted.
This is because of the IHT exemption
for transfers between spouses or civil
partners.

The Pre-Budget change means that the
proportion of any nil rate band unused
on the first death may be used when
the surviving spouse or civil partner
dies. In order to agree the amount of
nil rate band available it is important
to establish the value of the estate on
the first death.

Backdated change

This change is effectively backdated
for situations where a spouse or civil
partner died before the announcement
of the change, as long as the
‘surviving’ spouse or civil partner dies
on or after 9 October 2007.

Procedures in place but no
formal agreement

HMRC have now issued the relevant
form and details of the procedure and
information required to support the
claim but have confirmed that they will
be unable to settle any cases until the
proposed changes have become law
in the Finance Act, probably in July
2008.

Please contact us if you have any
gueries on this issue.
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Disclaimer - for information of users

This newsletter is published for the information of clients. It provides only an overview
of the regulations in force at the date of publication, and no action should be taken
without consulting the detailed legislation or seeking professional advice. Therefore
no responsibility for loss occasioned by any person acting or refraining from action
as a result of the material contained in this newsletter can be accepted by the authors
or the firm.
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New anti-money laundering
legislation - is your business

affected?

15 December 2007 saw the
implementation of the new Money
Laundering Regulations 2007 (the
regulations). The regulations replaced
those introduced in 2003, which
became effective in 2004.

You may be affected because your own
business is part of what has become
known as the ‘regulated sector’.
Alternatively you may have dealings
with businesses that are part of this
sector. As accountants we are included,
as are legal advisers, insolvency
practitioners, estate agents, auditors,
tax advisers and casino operators for
example.

Personally, how might | be
affected?

If you simply have dealings with those
in this sector you may now find that,
as part of what is known as ‘customer
due diligence’, you are asked further
questions about the ownership
structure of your business. You may
also be asked to provide documentary
evidence in respect of your own identity.
While you may have become used

to providing this type of information
when first becoming a client, the new
regulations extend the requirements to
existing clients.

Of course, if you have been a client

for a number of years it may be that

the organisation that you are dealing
with already has sufficient information
to satisfy the legal requirements in this
area. Your normal contact will no doubt

be in touch if any further information is
required.

I’m in the regulated sector -
how might | be affected?

In the first instance you should look
to your supervisory or trade body for
further guidance. If you are a:

«lhigh value dealer

=Imoney service business

<]trust or company service provider or
<lan accountancy service provider

and you are not already supervised by
another authority or professional body
named in the regulations, then you
must register with HMRC. You must
also ensure that you have anti-money
laundering systems in place. The
detailed requirements can be found on
HMRC'’s website at
www.hmrc.gov.uk/mlr

In brief the regulations require those
affected to have a wide range of
systems in place to prevent money
laundering and terrorist financing,
including:

<lcustomer due diligence and ongoing
monitoring

«lreporting procedures

=lrecord-keeping

<linternal control

<Jrisk assessment and management

=lcompliance management and

eJcommunication.
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Companies Act 2006 - update

A closer look at the decision
making process

One of the government’s intentions with the
new Act was to make it easier to set up and run
a company. A number of changes to help make
this possible were introduced with effect from
October 2007 and it is fair to say that there
has been a relaxation of the rules in this area.

The following changes relate to private
companies.

Company meetings

Private companies no longer need
to hold an annual general meeting
(AGM).

For many years company law required every
company, including private companies, to

hold an AGM with not more than 15 months
between meetings. This was amended in 1989
to allow private companies to make an election
‘by elective resolution’ to dispense with the
AGM. Many private companies, although not
all, took advantage of this.

As of 1 October 2007 there is no longer a
legal requirement for a private company to
hold an AGM. However if there is an existing
express provision in a company’s Articles of
Association (Articles) that requires an AGM this
provision will need to be removed before the
company can dispense with the AGM.

A company may of course still choose to

hold shareholders’ meetings and meetings

can be called by directors or by shareholders
representing 10% (5% if it is more than 12
months since the shareholders last requisitioned
a meeting) of the voting shares.

Consequences of no longer needing to hold an
AGM include:

«lwhere the company has an audit, the
auditor is automatically re-appointed for the
following year

=[private companies will no longer need to lay
their accounts before the AGM; however,
the accounts must still be circulated to the
shareholders.

Most private company decisions may
now be made by written resolution -
formal meetings are in the majority of
situations no longer necessary.

Company law sets out procedures for
conducting certain aspects of company
business through formal meetings, where
resolutions are passed. A resolution is

an agreement or a decision taken by the
directors or shareholders and when passed,
the company is bound by them. Under the
previous legislation there were a number of
rules to comply with in respect of notice periods
for meetings and with regard to the types of
resolution to be passed.

Under the new Act private companies are able
to pass written resolutions without unanimous

shareholder approval. The resolution may also
be circulated to the shareholders electronically
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rather than in hard copy under changes
brought about earlier by the new Act.

Written resolutions may be proposed either by
the directors or shareholders representing 5%
of votes or whatever particular conditions are
specifically stated in the company’s Articles.

A company’s Articles may be amended to
substitute a lower percentage in this situation.

The reasoning behind these changes is that the
vast majority of decisions in private companies
are made by the directors, who are often also
the company’s shareholders. Now there is
generally no need to call a separate meeting of
the shareholders.

There are two types of written resolution in the
new Act:

=[ordinary resolutions which require a simple
majority of the eligible votes to approve them

=lspecial resolutions which require 75% of
eligible votes.

Existing companies should be aware that

their Articles may specifically require a higher
majority for each of these and that the new Act
will not automatically override this.

In order to further streamline the meeting
process, shareholder meetings for private
companies may now be called on a 14 day
notice period, unless other arrangements are
specified in the company’s Articles. 90% of
shareholders rather than the previous 95% can
also agree to hold a meeting at short notice.

However a formal company meeting continues
to be required if the company wishes to remove
a director or the auditor.

Looking forward

A private company may choose
whether to appoint a company
secretary or not.

The legal requirement for a private company to
appoint a company secretary will be abolished
from 6 April 2008. Public companies will
continue to be required to appoint a company
secretary.

A private company will however have the option
to choose to appoint a company secretary if

it wishes, as many of the functions that the
company secretary traditionally carried out will
remain. The details of any company secretary
appointed will continue to be required to be
registered at Companies House.

If after 6 April 2008 your private company no
longer wishes to have a company secretary you
should ensure that the role is resigned or that
the appointment is terminated.

The following changes relate to both
private and public companies.

Forming a company will become easier
from October 2009.

If you delve back into your company’s statutory
records you will come across two documents
in particular, a Memorandum of Association

(Memorandum) and Articles of Association.
These preliminary documents, which set out
how the company can operate, will change
significantly in the future.

New companies registering under the
Companies Act 2006 from 1 October 2009
will be able, if they wish, to take advantage
of new, more relevant model Articles of
Association.

Existing companies may also choose to take
advantage of these new model Articles in whole
or in part, provided that the appropriate special
resolution is passed. Otherwise an existing
company will retain the model Articles that were
in place at the time it was formed or the ones
that it has specifically registered.

The Memorandum will become an historic
document, which with various accompanying
documents will simply record the facts at

the time of incorporation, for example the
names of the subscribers to the company.
The Memorandum will not affect the ongoing
operation of the company. For existing
companies the provisions contained in the
Memorandum that are beyond the new
standard information will automatically be
regarded as Articles. Existing companies are
not therefore required to alter their Articles in
this respect.

Also from this date the Articles rather than the
Memorandum will set out the principles that
cover the way in which the company conducts
its business. Going forward there will also be
no requirement for companies to state their
objects, therefore they will not be restricted in
what they do. Of course the option remains to
restrict what the company may do.

Existing companies may take advantage of
this change by passing a resolution to remove
a statement of objects that is currently part of
their Memorandum.

Other changes

There will be a new minimum age of 16 for
directors. Any existing underage directors will
cease to be directors when this age criteria
comes into force.

All companies will be required have at least
one natural person as a director, therefore
another company cannot be the sole director of
a company. An existing company in this position
will therefore have to appoint a natural person
as a director. The government’s intention is to
allow companies that did not have at least one
director who was a natural person at the time
that the Act received Royal Assent until October
2010 to comply with this requirement.

Action

You may now wish to review your
company'’s Articles of Association to
identify any action that you wish to take

in response to the deregulation under the
new Act. Please contact us if you would
like to discuss the options available in
more detail.




