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1.	 Clearly state your sales credit period on your order confirmation 
documents and sales invoices, and enforce this period by chasing 
customers as soon as their payment is overdue. You can also 
encourage customers to pay quickly by giving small discounts for 
completing their payment within your credit period.

2.	 Send out your invoices for completed projects as soon as the work 
is completed. Don’t wait until the end of the month to bill. If the 
project is running over several months agree a series of stage 
payments with your customer.

3.	 Analyse your entire stock for age and quality. Can any of the slow 
moving goods be sold off at a discount to generate cash? Would 
cutting the number of lines you sell reduce your storage and 
handling costs?

4.	 Review your supplier agreements for 
on-going services such as web-support, 
telecoms, security, energy, or cleaning. 
Can you renegotiate any of these 
contracts to get a better deal?

5.	 Talk to your neighbouring businesses. 
Is there a common landlord you could 
collectively approach to change the 
payment terms of all your leases from 
quarterly rent in advance, to  
monthly payments?

6.	 To reduce your total wage costs offer 
your staff flexible hours or part-time 
working. A salary sacrifice scheme can 
also produce savings if it is implemented 

properly, with HMRC approval. Tax free benefits such as the use of 
bicycles, child-care vouchers, or pension contributions are swapped 
for salary, and the national insurance and tax savings are shared 
with the employees.

7.	 Link the incentives for your sales force to the profit per unit sold, or 
to the speed with which the customer pays for the order, rather than 
to the volume of units sold. You may also want to fix a threshold of 
minimum profits or cashflows that must be achieved before any sale 
bonuses are paid.

8.	 If you need new equipment, look for second-hand kit sold-off by less 
fortunate businesses. Alternatively, investigate leasing or hire purchase 
arrangements. These methods of acquiring equipment may be more 
expensive in the long term but they are a practical solution where you 
can’t borrow the money you need from the bank to fund the full outlay 
in one go.

    9.  Review your VAT position and the schemes you use. Does the 
flat rate scheme for small businesses still deliver a bonus 

for your business following the change in rates on 1 
December 2008? Where you run several companies, 
including them all in one VAT group may improve VAT 
management. 

10.  Keep your company’s taxable profits below the 
‘large company’ threshold of £1.5 million by timing 
expenditure and bonuses. Once you are a large 
company you must pay corporation tax due in four 
instalments starting within the accounting period 
rather than in one lump nine months after the end of 

the accounting year.

Ten tips for coping with the downturn
Many businesses feel their cash resources are squeezed in the current downturn. Here are some 
ideas to make your funds stretch further:
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Please contact us for advice or assistance with the implementation of any specific measures that 
may be beneficial for your particular circumstances.



A time to give? 
The last year has generally seen a fall in average house prices. However, the average 
price of a detached house at the end of 2008 was still around £340,000. The stock 
market has also seen significant falls with the FTSE 100 index down by almost a quarter 
on its January 2008 level. This is all very depressing but there may be a silver lining for 
those serious about doing some inheritance tax (IHT) planning. 

Not an immediate priority? Well, if you are a married couple and the value of your joint 
estate - taking into account property, shares, savings and any other assets - currently 
exceeds £624,000 you already have an IHT problem. Maybe its not as bad as it was a 
year ago but it is still a problem! 

Here’s the opportunity. If you make gifts of assets to other individuals in your lifetime, 
those gifts are not chargeable to IHT unless you die within seven years of making them. 
If that sadly happens then some IHT may be payable but the tax is calculated not by 
reference to the value of the asset on the date of your death but by its value on the date 
it was actually gifted. In addition, once three years have elapsed from the date of the gift 
any tax bill which does arise may be reduced by 20% for each subsequent year. Making 
a lifetime gift therefore freezes value and makes the tax less of a problem.

Lets say you gift some shares worth £100,000 now and in eight years time the market 
is back up again and those same shares are worth £150,000. The tax on £150,000 
falling into your estate could be £60,000. The tax on the lifetime gift will be nil.

There is another problem that a falling market can help with. A gift of an asset will be a 
chargeable occasion for capital gains tax purposes and so a gain could arise with a tax 
liability of 18% which is not particularly attractive. However, some assets may currently 
be standing at a loss and so can be gifted with no immediate CGT liability. Further, the 
loss arising may be available against future gains, in limited circumstances. (Where 
a gain is still likely we can advise on the use of a trust as a means of deferring that 
liability.)

Give some thought as to whether you can afford to make gifts and if possible look to 
give assets which are likely to grow significantly in value because they will provide a 
greater tax saving than simply giving cash. Only make gifts if you can really afford to do 
so - any gift must have no strings attached otherwise significant IHT problems can arise.

The early claim catches the credit
If you are self employed and planning on investing in plant and 
machinery for your business you might be entitled to cash in the form 
of tax credits but prompt action may be needed.

Capital expenditure on most forms of plant and machinery (except 
cars) up to £50,000 per annum now qualifies for 100% tax relief. 
This is known as the Annual Investment Allowance (AIA) and is a 
capital allowance relief available to most businesses for expenditure 
incurred since April 2008. A significant spend by a small business 
could have the effect of reducing the taxable profit to such an extent 
that the individual taxpayer becomes eligible for tax credits.

Tax credits are broadly aimed at low income families. However 
surprising entitlements can arise at times of income fluctuation, such 
as large capital allowances resulting in reduced trade profits.

Take the example of a self-employed electrician who has two children 
at school and who normally earns about £36,000 after expenses 
per annum. His spouse has no income. He buys a new van costing 
£20,000 for exclusive business use in his accounting period to 
31 March 2009. Let’s assume that he had not claimed tax credits 
before because it was ‘too much hassle for £545’. In 2008/09 
he will be entitled to several thousand pounds of tax credits as his 
trading income is only £16,000. He will also be entitled to a further 
significant amount for 2009/10 because the claim will initially be 
based on the 2008/09 income and is not displaced provided that his 
actual income in 2009/10 year is not more than £25,000 higher.

However the claim for tax credits is time sensitive so by the time you 
provide us with your annual accounts information, you may have 
missed the chance to claim some of the amount on offer. This is 
because a tax credit claim can only be backdated by three months 
from the date of the claim. 

You may therefore wish to consider making a protective claim for tax 
credits where there is any possibility that this may apply to you in the 
future. These may initially show that you have no entitlement but may 
result in much higher claims when adjusted for the lower income after 
claiming AIA. You can check your entitlement using the calculator on 
the HMRC website www.hmrc.gov.uk
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Income shifting -  
now you see it,  
now you don’t
It is no secret that, since the introduction of 
Independent Taxation many years ago, much tax 
planning has revolved around ensuring that all family 
members’ personal allowances and lower rates of tax 
are used efficiently.

The introduction of an otherwise non-working 
spouse, let’s say, as a partner or shareholder would 
allow part of the business’s profit to be allocated to 
that spouse. Not difficult to do and lots of money 
to be saved. With companies, when this ploy is 
combined with the fact that there is no national 
insurance payable on dividends, there is plenty of tax 
and national insurance that could be saved.

Needless to say, the government said that they would 
address this ‘income shifting’ in April 2008 and then 
deferred their proposals until April 2009. Then, in 
the Pre-Budget Report, the Chancellor made the 
following announcement: 

‘The government firmly believes it is unfair to allow 
a minority of individuals to benefit financially from 
shifting part of their income to someone else who 
is subject to a lower rate of tax, known as income 
shifting. The government has consulted on this 
issue but, given the current economic challenges, 
the government is deferring action and will not 
bring forward legislation at Finance Bill 2009. The 
government will instead keep this issue under review.’

So no news is good news – we’ll keep you informed 
of any further developments. 



There are certain areas that HMRC 
commonly review and you may wish 
to look at these to ensure a clean bill 
of health.

Status
Do you pay anyone on a self 
employed basis? Are you confident 
that they are not an employee 
for tax purposes? You may wish 
to review the arrangements, both 
contractual and otherwise, to ensure 
the self employment position can be 
maintained.

Termination payments
We are in times where redundancies 
and lay offs are becoming more 
commonplace. It may be possible to 
make a payment on leaving of up 
to £30,000 tax free. However, the 
rules are complex and the conditions 
for tax free status are not easy to 
meet. Please contact us before any 
payments are made.

Vans
Private use of an employer provided 
van is tax free provided that as 
well as business use, it is only used 
for ‘ordinary commuting’ and no 
other form of private use. ‘Ordinary 
commuting’ has a particular tax 
meaning. In addition, HMRC may 
want to see evidence that other 
private use is prohibited and 
documentary evidence that it actually 
does not happen. Review your van 
policies to ensure these tests are met.

Car fuel
Where an employee is provided 
with a car by their employer, then 
a benefit in kind generally arises. 
If fuel for private purposes is also 
provided to that employee, then a 
further benefit in kind arises! Unless 
private mileage is high, the benefit 
on the free fuel generally makes this 
policy uneconomic to the driver and 
business. HMRC also look closely at 
situations where a business pays for 
all fuel and the employee reimburses 
the private element - good policies 
and records are needed to avoid 
problems.

Personal incidental 
expenses 
The rules exempt certain payments 
made to employees to cover 
incidental expenses that they may 

incur while staying away from home 
overnight on business, such as 
newspapers, telephone calls, etc. 
However, the maximum amounts 
of that an employer may pay tax 
free are £5/night in the UK and 
£10/night abroad on average. If 
payments exceed these limits, the 
whole of the payment becomes 
liable to tax and national insurance 
and, these days, £5/night doesn’t go 
very far!

Entertaining
Staff entertaining, such as taking staff 
out for lunch as part of the appraisal 
process, is an allowable business 
deduction but may well be taxable as 
a benefit in kind. 

Long service awards
Tax is not charged in respect of 
awards made to employees as 
testimonials to mark long service 
which take the form of tangible 
articles (not cash). The tax free limit 
is £50 per year of service once the 
period of service reaches 20 years.

Pool cars
Where an employee is provided 
with a car by their employer, then 
no benefit in kind will arise if it is a 
‘pool’ car. A car only qualifies as 
a pool car if it is available to, and 
used by, more than one employee; 
any private use by an employee is 
merely incidental to its business use; 
and it is not normally kept at home 
overnight. HMRC interpret these tests 
strictly and good evidence is needed 
to avoid a charge arising.

Travel and subsistence
And finally, the most common sort 
of payment that employers generally 
make to employees is to meet the 
cost of travel and subsistence costs, 
including hotels, whilst the employee 
is working. Often such payments 
will be tax free but the rules are not 
simple - HMRC explain them in a 
100-page booklet (IR490)!

Conclusion
Forward planning, including good 
records and policies, will avoid 
trouble with the taxman in these 
areas. Please do get in touch if this 
is an area that you would like to 
discuss further.

Benefiting your business
The end of the tax year is fast approaching and it will 
soon be time to start filling out the dreaded forms P9D 
and P11D. The area of PAYE and benefits compliance is 
something that HMRC focus on. It can be complicated, 
easy to make mistakes and can raise substantial extra 
tax and national insurance for HMRC over many years.

Raising finance - the 
facts and the myths
Everybody knows that we are in an economic downturn and 
that the banks have stopped lending money - or have they?

Contrary to popular belief, banks have not stopped lending 
money to individuals or businesses. If you have a good 
business case, there is still funding available to businesses from 
the high street banks. Quite interestingly, the banks themselves 
have noticed a drop in demand for finance from customers. 
Some customers are still making investments but most are 
cutting back on capital expenditure due to the uncertainty of 
the future, whilst others feel that they will not be able to get 
finance even if they do apply. 

So what kind of financing are banks offering? Most customers 
now need help to fund their working capital, and debt 
factoring or invoice discounting have, in recent years, far 
outstripped the traditional bank overdraft as a way of financing 
this. Gone are the days of debt factoring having a stigma and 
only being for businesses in financial trouble. From the banks’ 
point of view, it is a safer way to lend as security is taken 
over the debtors of the business. This generally means that 
businesses can gain larger advances than are available under 
a traditional overdraft agreement. The downside in the current 
economic climate is that this type of lending has become more 
expensive - banks used to get credit insurance on business 
customers, but this insurance is now often being withdrawn as 
more and more companies admit to financial difficulties. 

Banks do admit that it is tougher now to get finance due to 
the economic downturn. In the past, a customer with a long 
standing relationship and good historic performance would 
have been required to submit little extra information in an 
application for finance. Now even those customers will have 
to provide detailed business plans, with at least 12 months of 
forecast profits and cashflow. The most important thing to bear 
in mind when presenting such information to the bank is to be 
realistic. 

To aid small businesses, the government has recently 
announced a plan to guarantee up to £20bn of loans to help 
them survive the economic downturn. In return for a fee, the 
state will, in effect, insure banks against businesses defaulting 
on loan repayments. 

Central to the plan is a £10bn Working Capital Scheme 
designed to help banks lend much needed capital to small 
businesses. Lord Mandelson said:

“The £10bn injection to banks represents a guarantee to 
enable them to free up working capital to sustain existing 
loans and create new 
ones.” 

If you need any 
help with preparing 
information to be 
presented to the 
bank, please do 
not hesitate to 
contact us or 
your business 
adviser - it is 
important to 
get it right 
first time.
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Disclaimer - for information of users
This newsletter is published for the information of clients. It provides only an  
overview of the regulations in force at the date of publication, and no action  
should be taken without consulting the detailed legislation or seeking professional 
advice. Therefore no responsibility for loss occasioned by any person acting or 
refraining from action as a result of the material contained in this newsletter can  
be accepted by the authors or the firm.

Prevention or  
cure…

Curing the problem 
VAT regulations do not permit the issue 
of a credit note to cancel output tax 
simply because the customer will not 
pay! Instead, where a customer does 
not pay, a claim to recover the VAT 
on the sale as bad debt relief can be 
made six months after the due date for 
payment of the invoice. For example, 
if a trader supplies and invoices goods 
on 19 October 2008 for payment by 
18th November 2008 (ie a normal 
30 day credit period), then the earliest 
opportunity for relief if the debt is not 
settled would be 18th May 2009. The 
relief would be included in the return 
into which this date fell, depending on 
the business’ return cycle.

The amount of the claim
The taxpayer can claim relief for the 
output tax originally charged and paid 
over to HMRC, no matter whether the 
rate of VAT has subsequently changed. 
In the above example the standard VAT 
rate charged would have been 17.5% 
(not the current 15%) so a claim can be 
made for the full 17.5%. The claim is 
entered as additional input VAT - treating 
the uncollected VAT as an additional 
business expense - rather than by 
reducing output VAT on sales.

The customer
A customer is automatically required to 
repay any input VAT he has claimed on 
a debt remaining unpaid six months after 
the date of the supply (or the date on 
which payment is due if later). Mistakes 
in this area are so common that visiting 
HMRC officers have developed a 
programme enabling them to review 
Sage accounting packages and to list 
purchase ledger balances over 6 months 
old for disallowance.

Preventing the problem?
If you are a small business you may 
be able to register under the cash 
accounting scheme, which means you 
will only have to account for VAT when 
payment is actually received. This can 
give your business a considerable 
cash flow advantage if your customers 
normally take a long time to pay, and 
will also give you automatic bad debt 
relief. 

Flipping the coin
Where your business is registered under 
cash accounting, do remember that this 
also means that VAT cannot be claimed 
on purchases and other inputs until you 
have actually made the payment, rather 
than the normal method of accounting 
for the reclaim when you receive the 
invoice. 

What is best for you will depend on the 
type of business you operate. Businesses 
which benefit most from the scheme are 
those which have relatively low taxable 
inputs, for example service companies. 
Retailers selling for cash do not generally 
benefit from the scheme, since they 
receive the cash for their sales at point of 
sale and often pay for goods on credit, 
so the normal method of reclaiming 
purchase VAT based on invoice not 
payment is VAT efficient already. 

The same thing also applies to 
businesses whose sales are mostly zero-
rated; there is no point in deferring the 
receipt of your repayment for inputs. 

Please contact us if you would like any 
more information or assistance with 
these VAT aspects.

Selling on credit 

in the current 

economic 

climate may 

carry increased risk. 

Even where credit control 

procedures are strong there will 

inevitably be bad debts. As a supplier you must normally account for 

output VAT when the sale is initially made, even if the debt is never 

paid, so you risk being doubly out of pocket.

Disclaimer - for information of users: This newsletter is published for the information of clients. It provides only an overview of the regulations in force at the date of publication, and no action should be taken without consulting the detailed legislation 
or seeking  

professional advice. Therefore no responsibility for loss occasioned by any person acting or refraining from action as a result of the material contained in this newsletter can be accepted by the authors or the firm.
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Know how much holiday to give 
your staff

The current statutory holiday entitlement of 24 days (4.8 
weeks) for a full time worker meaning generally a five-
day week is increasing. From 1 April 2009, such workers 
are entitled to 28 days (5.6 weeks). This is a minimum 
entitlement, so you can choose to offer more.

For part-time workers, holiday entitlement is worked out on 
a pro-rata basis. The following examples will demonstrate 
some typical situations:

Annabel works three days a week so she is currently •	
entitled to 14.4 days (4.8 weeks x 3) and will be entitled 
to 16.8 days (5.6 x 3)

Charles works four 12 hour shifts followed by four days •	
off. This equates to 3.5 12 hour shifts on average (based 
on a standard 17 week cycle) so his current entitlement is 
16.8 12 hour shifts (4.8 x 3.5) and this will rise to 19.6 
12 hour shifts (5.6 x 3.5)

Rebecca works part time during term time only. She works •	
on average 850 hours over the whole year. This equates 
to 18 hours per week over the current 47.2 working 
weeks of the year so currently she would be entitled to 
18 x 4.8 weeks = 86.4 hours holiday per year rising to 
100.8 hours (18 x 5.6)

Any days off for public or bank holidays can be counted 
towards a worker’s statutory holiday entitlement as long as 
it is paid leave. 

Payment in lieu of the additional holiday

You are currently allowed to pay workers in lieu of them 
taking their full statutory holiday entitlement. However, 
workers must take a minimum of four weeks’ holiday in 
each leave year.

From 1 April 2009, payment in lieu of statutory holiday 
entitlement will not be permitted. The carry forward of 
statutory holiday entitlement to the next annual leave period 
is also prohibited. Payment in lieu of any leave above 
the statutory entitlement or the facility to carry the excess 

forward is still allowed depending on the employment 
contract.

Calculating the increased holiday entitlement 
for different leave years

As workers are entitled to an extra 0.8 week’s holiday from 
1 April 2009, if their next or current leave year begins 
before 1 April 2009, you will have to recalculate your 
workers’ statutory holiday entitlement based on the number 
of months in the leave year falling after 1 April 2009.

For example, if their leave year runs from 1 January to 31 
December 2009, your staff are entitled to nine months 
worth of the additional entitlement - an extra 0.6 weeks:

(0.8 ÷ 12) x 9 = 0.6

Informing your staff of the changes

As the increase in holiday is a beneficial change in the 
terms and conditions of employment for the worker, there 
is no need to reissue contracts. However, you do need to 
let staff know about the increased entitlement in writing, eg 
through a staff letter.

The government website www.businesslink.gov.uk includes a 
template letter, example staff notice and model paragraph 
for an employment contract that can be edited and used 
to inform workers. It also includes a helpful calculator for 
those tricky situations!

The National Minimum Wage

The National Minimum Wage (NMW) rose to £5.73 
(£5.52) an hour in October 2008.

The hourly rate for 18 to 21 year olds increased to £4.77 
(£4.60) and for 16 and 17 year olds to £3.53 (£3.40) an 
hour. 

HMRC have an ongoing programme of targeted 
enforcement. The sectors currently subject to special 
attention include hairdressers, childcare providers and the 
hotel industry.

Please do get in touch if you have any concerns in this area.

This supplement 

provides 

a practical 
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selected recent 

developments 

affecting the 

employment of 

staff including 

where relevant 

related tax 

considerations.
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Changes to statutory 
maternity rights

Rights during maternity leave

In order to understand the changes it is 
necessary to have an understanding of some of 
the terms used and current employment rights.

Broadly speaking a woman is entitled to take 
up to 52 weeks maternity leave regardless of 
how long she has worked for her employer. 
This leave is currently broken down into two 
26 week periods. The first of these is Ordinary 
Maternity Leave (OML) followed by 26 weeks 
Additional Maternity Leave (AML). During both 
periods, the employee is now entitled to the 
benefit of all the terms and conditions of her 
employment, except remuneration.

Statutory Maternity Pay entitlement

The first priority is then to establish what she 
must be paid. A woman with sufficient earnings 
who worked for her current employer before 
she became pregnant, is entitled to be paid 
Statutory Maternity Pay (SMP) for up to 39 
weeks. For most women, except for those on 
very low salaries, the first six weeks of her 
leave is paid at 90% of her average earnings 
and then the other 33 weeks generally at 
£117.18 for 2008/09 (from 6 April 2009 this 
is expected to be £123.06). Entitlement to SMP 
is dependent on still being on leave from work, 
so apart from any occasional days at work to 
‘keep in touch’ with her employer, once she 
returns to work any unused entitlement to SMP 
is lost.

Employers are entitled to claim the majority 
of SMP costs back from HMRC via the PAYE 
system (either 92% or 104.5% of SMP costs 
depending on the employer’s circumstances). 
Where an employer has contractually agreed 
to pay more than the statutory entitlement, for 
example paying half pay throughout the leave 
period, then only the SMP element would be 
recoverable.

What are the current rules on 
holiday rights?

For babies due on or after 5 October 2008 
a woman will be entitled to accrue her full 
contractual holiday entitlement throughout 
her AML as well as during the period of her 
OML. 

Example

Helen is due to start her maternity leave on 
1 July 2009. Her employer’s annual holiday 
leave period runs from 1 April 2009 to 31 
March 2010 and her annual contractual 
holiday entitlement is 30 days plus 8 statutory 
bank holidays.  If she takes her full maternity 
leave entitlement of OML and AML she will 
accrue holiday of 38 days for the leave period.

However, following changes to the statutory 
holiday entitlement rules, there can be 
no carry forward of the 28 day statutory 
entitlement beyond 31 March 2010. As 
Helen is planning to still be on maternity 
leave at that point, the whole of the 28 day 
statutory period needs to be taken before 
she starts her maternity leave.  The 10 
days entitlement in excess of the statutory 
minimum can either be paid or taken 
on return to work   depending on her 
employment contract.

The holiday period would need to be paid at 
her normal salary rate. Although SMP costs are 
mainly funded by HMRC, payment for holidays 
will need to be paid for by the employer. 

The increased holiday rights is one example 
of the contractual benefits which now apply to 
both the OML and AML periods. Other benefits 
such as medical insurance cover must also 
continue through into the AML period.

If you would like any help with this complex 
area please do get in touch.

What about the paternity rights?

Under the Work and Families Act 2006 the 
government proposes to introduce additional 
paternity leave and pay. Under the proposals, 
if the mother returns to work at the end of her 
first six months of maternity leave the father will 
be entitled to take up to six months leave, three 
of which would be unpaid.

The government has also indicated that paid 
maternity leave would also be extended 
from 39 to 52 weeks “before the end of this 
parliament”. This was originally planned for 
2009 implementation, but has now been 
deferred a year and will apply to babies due 
from April 2010.

Training Costs

Surely acquiring new skills must be 
tax deductible?

Employees who want to further their careers 
may need to develop new skills by means of 
some additional training. The tax treatment of 
these costs depends on how they are paid for 
and how relevant they are to the job.

Do you pay for training for your 
employees?

If you do then these are tax deductible for your 
business. Generally your employees are not 
taxed on the value of the training, providing it 
relates to their current role or to some activity 
they may have to perform as part of their job.

What if employees pay for the 
training themselves?

The same does not apply in this case. 
Unfortunately an employee cannot claim tax 

relief for training costs unless the training was 
actually carried out in the performance of their 
job, as opposed to preparing them to do the 
job. So it is highly unlikely that an employee 
who pays training costs personally will obtain 
any tax relief for the costs.

Salary sacrifice

An alternative would be to agree with the 
employee, in advance of them undertaking 
the training, for the employer to pay for the 
training and the employee to reduce their 
salary to compensate.

As you can see from the comparison below 
both the employer and employee are better 
off after the salary sacrifice due to the tax and 
National Insurance (NI) savings.

Pre salary 
sacrifice £

Post salary 
sacrifice £

Salary 20,000 18,500

Training costs paid 1,500 1,500

Employer’s NI at 12.8% 1,891 1,699

Employee’s NI at 11% 1,625 1,460

Employee’s tax saved - 330

Total employer cost 21,891 21,699

It is vital that salary sacrifice arrangements are 
implemented correctly. Please contact us if you 
would like to discuss this further.

Agency workers’ rights

The Agency Workers’ Directive has been 
passed by the European Parliament. In the 
UK this will give agency workers equal rights 
to permanent staff after 12 weeks with an 
employer. Equal rights will mean the same 
entitlement to pay and basic working and 
employment conditions. The date has not yet 
been set for implementation in the UK.

Dispute resolution 
procedures

Acas (Advisory, Conciliation and Arbitration 
Service) has made available a revised Code of 
Practice dealing with discipline and grievance 
procedures. The new code will ultimately aim 
to encourage businesses and individuals to 
resolve disputes internally, saving money and 
time. 

The Code has been approved by the Secretary 
of State for Business, Enterprise and Regulatory 
Reform. 

The revised Code provides broad principles 
on discipline and grievance handling in the 
workplace. The Code will be backed up by 
a non-statutory Acas guide providing more 
detailed good practice advice.

The Code is due to come into effect in 
April 2009.
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Redundancy

There have been many changes to employment law and regulations in the 
last few years. A key area is the freedom or lack of freedom to make an 
individual redundant.

An employee’s employment can be terminated at any time but unless the 
redundancy is fair an Employment Tribunal may find the employer guilty of 
unfair dismissal.

What is Redundancy?

Under the Employment Rights Act 1996, redundancy arises when 
employees are dismissed because:

the employer has ceased, or intends to cease to carry on the business •	
for the purposes of which the employee was so employed or
the employer has ceased, or intends to cease, to carry on the business •	
in the place where the employee was so employed or
the requirements of the business for employees to carry out work of a •	
particular kind has ceased or diminished or are expected to cease or 
diminish or
the requirements of the business for the employees to carry out work •	
of a particular kind, in the place where they were so employed, has 
ceased or diminished or are expected to cease or diminish.

In other words, the business reasons for redundancy do not relate to an 
individual but to a position(s) within the business. 

Consultation - Legal Requirements

Employers who propose to dismiss as redundant 20 or more employees at 
one establishment have a statutory duty to consult representatives of any 
recognised independent trade union or other elected representatives of 
the affected employees.

Consultation should begin in good time and must begin:

at least 30 days before the first dismissal takes effect if 20 to 99 •	
employees are to be made redundant at one establishment over a 
period of 90 days or less
at least 90 days before the first dismissal takes effect if 100 or more •	
employees are to be made redundant at one establishment over a 
period of 90 days or less.

Employers also have a statutory duty to notify the Department for Business, 
Enterprise and Regulatory Reform (BERR) if they propose to make 20 or 
more workers redundant at one establishment over a period of 90 days or 
less. 

If an employer fails to consult, a Tribunal has discretion to make a 
protective award of up to 90 days pay.

It is good practice in all organisations however, regardless of size and 
number of employees to be dismissed, for employers to consult with 
employees or their elected representatives at an early enough stage to 
allow discussion as to whether the proposed redundancies are necessary 
at all. They should ensure that individuals are made aware of the 
contents of any agreed procedures and of the opportunities available for 
consultation and for making representations. It must be remembered that 
redundancy is a form of dismissal and therefore all employers must follow 
a disciplinary and dismissal procedure which satisfies the requirements of 
the Dispute Resolution Regulations 2004, namely to include a letter setting 
out the reasons for the potential redundancy, a meeting and an appeals 
process.

Disclosure of Information

Employers have a statutory duty to disclose in writing to the appropriate 
representatives the following information so they can play a constructive 
part in the consultation process:

the reasons for the proposals•	
the number and descriptions of employees it is proposed to dismiss as •	
redundant
the total number of employees of any such description employed at the •	
location in question
the way in which employees will be selected for redundancy•	
how the dismissals will be carried out and over what timescale•	
the method of calculating the amount of redundancy payments (other •	
than statutory redundancy pay) to be made.

To ensure that employees are not unfairly selected for redundancy, the 
selection criteria should be objective, fair and consistent. They should be 
agreed with employee representatives and an appeals procedure should 
be established.

Examples of such criteria include attendance and live disciplinary records, 
experience and capability. The chosen criteria should be measurable 
and consistently applied. Non-compulsory selection criteria include 
voluntary redundancy and early retirement, although it is sensible to agree 
management’s right to decide whether or not such an application is 
accepted or not.

Employers should also consider whether employees likely to be affected 
by redundancy could be offered suitable alternative work within the 
organisation or any associate company.

Employees who are under notice of redundancy and have been 
continuously employed for more than two years, qualify for a reasonable 
amount of paid time off to look for another job or to arrange training.

Unfair Selection for Redundancy

An employee will be deemed to have been unfairly selected for 
redundancy for the following reasons:

participation in trade union activities•	
carrying out duties as an employee representative for purposes of •	
consultation on redundancies
taking part in an election for an employee representative •	
taking action on health and safety grounds as a designated or •	
recognised health and safety representative
asserting a statutory employment right•	
discrimination•	
maternity-related grounds.•	

The Right to a Redundancy Payment

Employees who have at least two years’ continuous service qualify for a 
redundancy payment.

The entitlement is as follows:

For each complete year of service until the age of 21 - half a week’s •	
pay

For each complete year of service between the ages of 22 and 40 •	
inclusive - one week’s pay

For each complete year of service over the age of 41 - one and a half •	
weeks’ pay.

A week’s pay is that to which the employee is entitled under his or her 
terms of contract as at the date the employer gives minimum notice to 
the employee. The maximum statutory limit for a week’s pay is £350 with 
effect from 1 February 2009 and the maximum service to be taken into 
account is 20 years. This means that the maximum statutory payment 
cannot exceed 30 weeks’ pay or £10,500. This figure is reviewed annually 
and employers may, of course, pay in excess of the statutory minimum. 

The employee is also entitled to a period of notice or payment in lieu 
of notice by statute and their contract of employment. Whether or not 
the payments are taxable is another matter. This is an area that HMRC 
regularly check on and care needs to be taken. We provide below 
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a table setting out the main points. However, the table comes with 
a warning - tax is never as simple as it seems so do get in touch for 
clarification!

Type of payment Tax position

A contractual payment instead of a 
notice period being given (known as 
a PILON) or gardening leave, even if 
the employer has an option to pay.

Generally taxable as salary.

Payments on leaving where there is an 
expectation or that are customary.

Good evidence of expectation has to 
be established from documents and 
interviews before these can be taxed.

Where there is no entitlement or 
expectation to a PILON and the 
employer unilaterally dismisses the 
employee with less notice than the 
employee is entitled to.

As the employer has breached 
the contract a PILON in such 
circumstances represents damages 
for breach of contract and the first 
£30,000 may be tax free.

Instead of acting unilaterally, the 
employer and employee may reach 
an agreement to terminate without 
proper notice. A payment of a PILON 
is then made.

Where this is done before 
termination is in prospect, it is 
simply a variation in the terms of 
employment and any subsequent 
payment may be contractual and 
hence taxable.

If it is done only as part of the process 
of termination, the payment may not 
be from the employment but from the 
agreed terms for its destruction and 
is dealt with as a damages payment 
ie the first £30,000 may be tax free. 
If the agreement settles an existing 
contractual provision, the payment 
may be taxable.

A statutory redundancy payment is 
exempt from liability to tax unless it 
exceeds £30,000.

In practice there is unlikely to be 
tax payable because most statutory 
payments are covered by the 
£30,000 exemption. However, all 
payments in respect of a termination 
must be added together in applying 
that exemption.

Statement of Practice 1/1994 
explains that a lump sum payment 
for redundancy under a non-statutory 
scheme is exempt up to £30,000.

HMRC are prepared to comment on 
the tax position of such payments 
before they are made. 

Employing overseas workers
A number of significant changes have occurred during 2008.

The New Points Based System

From 27 November 2008 the government has introduced a merit 
based points system for assessing non-European Economic Area (EEA) 
nationals wishing to work in the UK. The system consists of five tiers, 
each requiring different points. Points will be awarded to reflect the 
migrant’s ability, experience, age and when appropriate the level of 
need within the sector the migrant will be working.

The five points based system tiers consist of:

tier 1 - highly skilled workers, for whom no job offer or sponsoring •	
employer is required, for example doctors, scientists and engineers
tier 2 - skilled individuals with proven English language ability who •	
have a job offer, to fill gaps in the UK labour force, for example 
nurses, teachers and engineers
tier 3 - low skilled workers filling specific temporary labour shortages, •	
for example construction workers for a particular project
tier 4 - students•	
tier 5 - youth mobility and temporary workers, for example musicians •	
coming to play in a concert.

Sponsorship

Under tier 2 the employer sponsors the individual, who makes a 
single application at the British Embassy in his or her home country 
for permission to come to the UK and take up the particular post. The 
individual’s passport will be endorsed to show that the holder is allowed 
to stay in the UK (for a limited period) and is allowed to do the type of 
work in question.

UK based employers wishing to recruit a migrant under either tier 2 or 
the temporary worker category of tier 5 will have to apply for a sponsor 
licence. To gain and retain licences employers are required to comply 
with a number of duties, such as appointing individuals to certain 
defined positions of responsibility, having effective HR systems in place, 
keeping proper records and informing the UK Border Agency if a foreign 
national fails to turn up for work.

There is a charge of £1,000 (£300 for charities and for employers with 
no more than 50 employees) for a licence to sponsor tier 2 migrants. 
This fee buys a four-year licence. 

Once an employer has obtained its sponsorship licence, it can access an 
online system operated by the UK Border Agency through which it can 
issue its own certificates of sponsorship to potential migrant workers. The 
UK Border Agency determines the number of certificates to be allocated 
to a particular employer. Each certificate of sponsorship takes the form 
of a unique reference number to be provided by the employer to its 
potential recruit, who will then be able to apply for entry clearance into 
the UK at the British Embassy in his or her home country.

The fee for each application for a certificate of sponsorship for a tier 2 
worker is £170.

Employers that do not hold a licence cannot recruit non-EEA workers.

Identity checks

An employer must also then ensure that he checks the identity of 
a potential employee. These rules were revised from 28 February 
2008 including the introduction of more significant penalties for non 
compliance.

 There are two lists of acceptable documents for checking identity:

List A contains items, such as a British passport, which have no time •	
limits on working in the UK and which indicate that the person has an 
ongoing entitlement to work in the UK
List B sets out a list of documents which carry restrictions on the •	
amount of time individuals will be able to spend in the UK. 

One significant change is that employers will have to carry out annual 
checks for those workers whose documents appear on List B, such as 
work permit holders.

After 25 November 2008, however, you might find this process easier 
as the government is starting to replace paper-based immigration 
documents, stickers and stamps with compulsory biometric identity cards. 

Within three years all foreign nationals - from outside the European 
Economic Area and Switzerland - applying to come to the UK for more 
than six months or those who wish to extend their stay will need to apply 
for an identity card.

The cards will show the person’s name, date of birth, nationality and 
immigration status, including whether or not they have the right to work 
in the UK. They will be the same size as a credit card and will have an 
electronic chip that will hold biometric details, such as fingerprints and a 
digital picture of the person’s face.

If you have any questions about the rules, please see the detailed 
guidance at www.ukba.homeoffice.gov.uk/employers.
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